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JURISDICTION 
Jurisdiction is vested in the Court of Appeals pursuant to Utah Code Ann. § 78-2a-
3(2)(f) (1953 as amended). 
STATEMENT OF THE ISSUE ON APPEAL 
Whether the trial court erred in ruling the warrantless search of Wirth's backpack 
and personal belongings was a justified search incident to arrest? 
The appellate court reviews the trial court's denial of defendant's motion to 
suppress in a bifurcated manner, reviewing its factual determinations under a clearly 
erroneous standard and reviewing its legal conclusions for correctness. State v. Ribe, 
239 Utah Adv. Rep. 36, 37 (Utah App. 1994). 
DETERMINATIVE CONSTITUTIONAL & STATUTORY PROVISIONS 
United States Constitution, Fourth Amendment 
The right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable searches 
and seizures, shall not be violated, and no Warrants shall 
issue, but upon probable cause, supported by Oath or 
affirmation, and particularly describing the place to be 
searched, and the persons or things to be seized. 
Utah Constitution, Article I section 14 
The right of the people to be secure in their persons, 
houses, papers and effects against unreasonable searches 
and seizures shall not be violated; and no warrant shall 
issue but upon probable cause supported by oath or 
affirmation, particularly describing the place to be searched, 
and the person or thing to be seized. 
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Utah Code Ann. § 77-23-204(2) 
When the circumstances make it reasonable to do so in the 
absence of an affidavit, a search warrant may be issued 
upon sworn oral testimony of a person who is not in the 
physical presence of the magistrate, provided the magistrate 
is satisfied that probable cause exists for the issuance of the 
warrant. The sworn oral testimony may be communicated 
to the magistrate by telephone or other appropriate means 
and shall be recorded and transcribed. After transcription, 
the statement shall be certified by the magistrate and filed 
with the court. This statement shall be deemed to be an 
affidavit for purposes of this section. 
STATEMENT OF THE CASE 
This is an appeal from the final order of the trial court denying Wirth's Motion to 
Suppress Evidence obtained in the course of a warrantless search conducted by law 
enforcement officials in Clearfield, Utah, on June 27, 1994. 
Wirth was charged with two counts of unlawful possession of a controlled 
substance, third degree felonies under § 58-37-8(2)(a)(i), assault on a police officer, a 
class A misdemeanor under § 76-5-102.4, interfering with arrest or detention, a class 
B misdemeanor under § 76-8-305, and disorderly conduct, a class C misdemeanor 
under § 76-9-102. [R. 19]. Wirth moved to suppress the controlled substances which 
officers retrieved from the pocket of pants inside Wirth's backpack in the course of the 
their warrantless search of Wirth's backpack following his arrest. [R. 26]. Wirth argued 
that the warrantless search was not justified on grounds of any existing exception to 
the warrant requirement, therefore, officers violated his rights under the Fourth 
State v. Wirth Case No. 950039 CA 
BRIEF OF DEFENDANT/APPELLANT 
-3-
Amendment to the United States Constitution and Article I section 14 of the Utah 
Constitution. [R. 24]. The trial court denied Wirth's motion. [R. 93]. Wirth entered, 
and the court accepted, a conditional plea to one count of unlawful possession of a 
controlled substance, and interfering with arrest or detention. [R. 85]. The conditional 
plea preserved Wirth's right to appeal the suppression ruling. Wirth filed a Notice of 
Appeal on January 12, 1995. [R. 95]. 
Statement of the Facts 
On June 27, 1994, in Clearfield, Utah, Wirth was walking to a bus stop when he 
was approached by Officer Jim Kortright ("Officer Kortright") of the Clearfield City Police 
Department. [R. 109-110]. Wirth carried a backpack containing clothing and collectible 
artifacts, including an ornamental dagger in a gold sheath (hereinafter "knife"), and old 
coins. [R. 112, 117]. Wirth showed the knife to the officers, returning it promptly to his 
bag at the officers' direction. [R. 112]. After speaking briefly with Officer Kortright, 
Wirth proceeded to a nearby bus stop, and Officer Kortright returned to his office. [R. 
112]. 
Approximately 30 minutes later, Officer Kortright went to the bus stop to see if 
Wirth had caught the bus. [R. 113]. Officer Kortright was informed by an unidentified 
individual that Wirth was yelling at passing cars and striking out at them as they 
passed. [R. 113]. Officer Kortright pulled his police cruiser into the parking lot of an 
adjacent convenience store and called Wirth to him. [R. 114]. Wirth approached the 
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officer and was instructed to put his hands behind his back. [R. 114]. Wirth initially 
resisted arrest, but he made no overt movements toward his backpack which was 
approximately fifteen to twenty feet away from him beneath the bus stop bench. [R. 
121, 124-25]. Four additional officers arrived at the convenience store, and Wirth was 
placed under arrest for disorderly conduct, handcuffed and shackled, and placed in one 
of the police cruisers. [R. 115, 124]. 
After Wirth was placed handcuffed and shackled in the car, one of the officers at the 
scene went to Wirth's backpack and began to look through it. [R. 125]. The officers 
proceeded to search through the contents of Wirth's backpack, including going through 
the pockets of clothing Wirth had within the backpack. [R. 126]. The lieutenant on the 
scene, Lieutenant Edwards, pulled out a pair of pants from the backpack and 
proceeded to go through the pockets of the pants. [R. 117]. In one of the pockets, the 
lieutenant removed two small baggies believed to contain a controlled substance. [R. 
117]. 
SUMMARY OF THE ARGUMENT 
The Fourth Amendment to the U.S. Constitution and Article I section 14 of the 
Utah Constitution prohibit the unreasonable search of persons and areas in which 
individuals have a legitimate and reasonable expectation of privacy. The search 
warrant is the sentinel guarding against unreasonable government invasion of an 
individual's person and property. The requirement that law enforcement officials obtain 
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a warrant before subjecting anyone to a search except under carefully drawn 
circumstances is fundamental to the protection of constitutionally guaranteed privacy 
interests. 
Wirth contends that law enforcement officials evaded the sentinel when they 
conducted a warrantless search of his backpack and his clothing within the backpack, 
and that no exigent circumstances justified the intrusion. Accordingly, evidence 
obtained as a result of the officers' illegal search is tainted and should have been 
suppressed. 
ARGUMENT 
Point I 
The warrantless search of Wirth's backpack 
violated Wirth's state and federal constitutional rights. 
A warrantless search is generally unreasonable under the fourth amendment to 
the U.S. Constitution. Chimel v. California. 395 U.S. 752, 763, 23 L.Ed 2d 685, 89 
S.Ct. 2034 (1969); State v. Gardiner. 814 P.2d 568 (Utah 1991). It is a well-recognized 
principle that, 
A search or seizure without a warrant as an incident to a lawful 
arrest has always been considered to be a strictly limited right. It 
grows out of the inherent necessities of the situation at the time of 
the arrest. But there must be something more in the way of 
necessity than merely a lawful arrest. 
Chimel at 758-9 (citation omitted). This "something more" which may justify a 
warrantless search incident to arrest requires that officers have reason to believe 
criminal evidence may be destroyed or removed, or that their own lives or the lives of 
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others are at risk. id. at 763. The scope of this exception to the warrant requirement 
is restricted to the arrestee's person and to any area into which the arrestee could 
reach. United States v. Lugo. 978 F.2d 631 (10th Cir. 1992). The state bears the 
burden to prove that officers have reason to believe criminal evidence will be destroyed 
or removed, or that their lives or the lives of others are at risk. United States v. Wicks. 
995 F.2d 964 (10th Cir. 1993). 
Article I section 14 of the Utah Constitution recognizes this principle to the same, 
if not greater, extent. State v. Larocco, 794 P.2d 460 (Utah 1990).1 Article I section 
14 applies if a person has a reasonable expectation of privacy in the area searched. 
State v. Brown, 853 P.2d 851, 855 (Utah 1992). Wirth clearly had an expectation of 
privacy in a closed backpack containing personal items of clothing, toiletries and 
valuables. 
Once article 1 section 14 is implicated, the next inquiry is whether a warrant is 
required. See, Larocco at 469-70. It is uncontroverted that police may conduct a 
limited search incident to a lawful arrest, although, a warrant is required whenever 
feasible. State v. Hyqh, 711 P.2d 264, 267 (Utah 1985)(emphasis added); also, State 
v. Rocha, 600 P.2d 543, 545 (Utah 1979). To justify a warrantless search incident to 
an arrest the State must show either that the warrantless search was reasonable and 
necessary to protect the safety of police officers or the public, or that evidence was 
Reliance on Larocco has been criticized in some courts on the ground that the opinion did not represent 
the views of the majority of the Supreme Court of Utah. The lead opinion in Larocco was joined only 
by Justices Durham and Zimmerman, however, the views expressed in that opinion have since been 
adopted by a majority of the court. See, State v. Thompson, 810 P.2d 415 (Utah 1991). 
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likely to have been lost or destroyed. State v. Palmer, 803 P.2d 1249, 1252 (Utah App. 
1990); State v. Marshall, 791 P.2d 880, 886 (Utah App. 1990). A warrantless search 
in Utah such as that which occurred in this instance is rarely "reasonable and 
necessary" in light of Utah's telephonic warrant provision at U.C.A. 1953 § 77-23-204 
(1994). 
In the instant case, the State did not demonstrate any exigency to justify the 
warrantless intrusion into Wirth's personal belongings. Utah's "warrants when feasible" 
requirement and the ease in which officers could have obtained a warrant after Wirth's 
arrest support Wirth's contention that the warrantless search of his backpack and the 
pockets of clothing contained within the backpack was not reasonable or necessary for 
the protection of officers or to prevent the destruction of evidence. 
Point II 
The State failed to show the warrantless search 
of Wirth's backpack was reasonable and necessary for 
the safety of the officers or to prevent the destruction of evidence. 
The State bears the burden to show either that the warrantless search was 
reasonable and necessary to protect the safety of police officers or the public, or that 
evidence was likely to have been lost or destroyed. State v. Palmer, 803 P.2d 1249, 
1252 (Utah App. 1990); State v. Marshall, 791 P.2d 880, 886 (Utah App. 1990). Wirth 
contends that the State failed to show exigent circumstances necessitated the search 
of the backpack once Wirth was shackled, handcuffed, and locked inside the police 
cruiser. 
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Officer Kortright knew Wirth's backpack contained an ornamental "knife" because 
the officer had observed it during his contact with Wirth earlier in the day. [R. 112]. 
The officer was apparently not concerned about the "knife" when he arrived at the 
convenience store approximately thirty minutes later since he did not request back up, 
he did not draw his weapon, he did not take his dog from the car, nor did he take any 
other measures to insure that Wirth did not reach his backpack before the officer called 
Wirth to him. [R. 114]. The officer simply "pulled into Rainbo and [called Wirth to him]." 
[R. 114]. Apparently, none of the officers present were concerned that Wirth would try 
to get to his backpack to get the "knife" since it was only after four other officers 
arrived on the scene, and after Wirth was handcuffed, shackled and placed into the 
police cruiser that Officer Kortright told fellow officers about Wirth's backpack and about 
the "knife" inside. Officer Kortright testified: 
Q: Where was it [the backpack]? 
A: It was sitting approximately maybe anywhere from 15 to 20 feet from 
us, which was by the bus stop bench. 
Q: What did you do then? 
A: Mr. Wirth was placed in Officer Boone's car. / then told my lieutenant and 
Sergeant Holthouse that the backpack was his, it was with him on the 
previous incident. They went over - well, all of us went over and I told 
them that there was a - the decorative knife saver, whatever it was, inside 
the backpack. They pulled out a pair of pants that Mr. Wirth was wearing 
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Case No. 950039 CA 
previous. He had changed. He was wearing pants on the first incident. 
On the second incident he had some shorts on. 
[R. 116]. 
Officer Kortright testified that he did not feel in jeopardy or threatened following 
his initial encounter with Wirth. [R. 118-9]. By Officer Kortright's own account, at the 
time of Wirth's arrest the backpack was fifteen to twenty feet away from the arrest 
location. [R. 116]. Once the officer had made the decision to arrest Wirth for 
disorderly conduct, he simply called Wirth to him and Wirth came. [R. 121]. Wirth 
made no overt movement toward the backpack, even though he had to walk right past 
it at the bus stop to get to the officer. [R. 121-2]. 
Beyond the presence of the "knife," Officers had no reason to believe Wirth had 
any other criminal "evidence" in the backpack. Officer Kortright also testified: 
Q: What kind of a bag was that [that Wirth was carrying]? 
A: It was a backpack. It think it was a maroon one. 
Q: Did you notice anything else about that backpack? 
A: At the time, no. It was sitting on the ground by Mr. Wirth. I didn't look 
in it or touch it. I was standing up and looked down at it. He then offered 
and opened it up and there was like a decorative dagger, I guess it would 
be Middle Eastern. 
[R. 112]. Officer Kortright clearly had no suspicion that Wirth had any criminal evidence 
within the backpack. When he informed his lieutenant that Wirth's backpack was by 
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the bus stop bench, he did not suggest to him that there might be criminal evidence 
within it; therefore, officers had no reason to believe criminal evidence would be 
destroyed if they did not search it and its contents. Furthermore the State offered no 
evidence that the officers were concerned about preserving any of the contents of 
Wirth's backpack. 
According to Officer Kortright's testimony during Wirth's suppression hearing, 
officers searched through the backpack and its contents for potential evidence: 
Q: So, what you were doing then was searching for items that might be used 
as evidence, is that fair? 
A: Correct. 
[R. 127]. Nevertheless, the officer failed to articulate any reason for searching the 
backpack and pants pockets. Simply put, prior to going through the backpack, officers 
did not have any reason to believe the backpack contained any criminal evidence. 
The State failed to meet its burden to demonstrate that the warrantless search 
of Wirth's backpack was reasonable or necessary to protect the safety of officers or the 
public. After Wirth was placed into the police car, his backpack was securely in the 
custody of five law enforcement officers. Any threat that Wirth might have injured the 
officers with the knife, or that he could destroy evidence had completely abated. 
Therefore, there was no reason why the officers could not have taken the time to 
secure a warrant. Securing a warrant would have presented no impediment to the 
officers' investigation, especially since they could have easily obtained a warrant under 
Utah's telephonic warrant statute. U.C.A. 1953 § 77-23-204(2) (1982). 
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Point III 
The warrantless search of Wirth's backpack and belongings 
exceeds the limited scope of the "search incident to 
lawful arrest" exception to the warrant requirement. 
It is uncontroverted that police may conduct a limited search incident to a lawful 
arrest. Hygh at 267 (emphasis added). Wirth was arrested on a charge of disorderly 
conduct. Any warrantless search incident to his arrest should have been limited to his 
person and the area within his immediate physical control. "Immediate physical control" 
refers to the area within which Wirth could have reasonably been expected to grab a 
weapon or destroy evidence during his encounter with officers. 
Hygh at 272 fn 2 (Zimmerman, J., concurring). 
The fact that the Officer Kortright knew that the backpack contained a "knife" did 
not justify opening the backpack or searching the pants pockets. With the backpack 
safely in the control of five law enforcement officers, the possibility that Wirth or anyone 
else could have removed anything from the backpack was so remote as to be non-
existent. But, even if opening the backpack to get the "knife" was justification for the 
invasion of Wirth's property, that rationale does not justify the warrantless search 
through the pockets of clothing packed away inside of the backpack. Officer Kortright 
saw the knife in the backpack - he knew what the knife looked like and how large the 
knife was. He knew the knife was not in Wirth's pants pocket because when asked if 
the knife was in plain view, he testified that he recalled seeing the knife sticking out 
from beneath clothing. [R. 130]. The search through Wirth's clothing inside the 
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backpack clearly exceeded the scope of the search incident to arrest exception to the 
warrant requirement. 
In State v. Hyqh, defendant moved the court for an order suppressing clothing 
and a .22 revolver taken from the trunk of his car pursuant to a warrantless search 
following his arrest on two outstanding misdemeanor warrants. 711 P.2d 264 (Utah 
1985). The trial court denied the motion on the basis that the search was the result of 
a proper inventory search and the defendant was subsequently convicted on robbery 
charges. On appeal, the Supreme Court of Utah held the warrantless search of the 
defendant's truck was not justified by any exception to the warrant requirement. 
According to Justice Zimmerman, 
The scope of a search incident to arrest can be no broader than 
necessary to insure against the destruction of evidence and to 
protect the officer's safety. Once the threat that the suspect will 
injure the officers with concealed weapons or will destroy evidence 
is gone, there is no persuasive reason why the officers cannot take 
the time to secure a warrant. Such a requirement would present 
little impediment to police investigations, especially in light of the 
ease in which warrants can be obtained under Utah's telephonic 
warrant statute. . . 
]d. at 272 (Zimmerman, concurring). 
The search of Wirth's backpack and personal belongings contained in the 
backpack clearly exceeded the limited scope of the "search incident to lawful arrest'1 
exception to the warrant requirement, and was an impermissible violation of Wirth's 
guarantees against unreasonable search and seizure under the federal and state 
constitutions. Evidence obtained pursuant to the unlawful search of Wirth's property 
was improperly obtained and should have been suppressed in the court below. 
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Point IV 
The trial court incorrectly concluded 
the warrantless search of Wirth's backpack was a 
lawful search incident to arrest. 
The trial court's legal conclusion is reviewed for correctness. State v. Ribe. 239 
Utah Adv. Rep. 36, 37 (Utah App. 1994). Wirth contends the trial court erred in its 
determination that the warrantless search of Wirth's backpack was incident to his arrest. 
Despite the fact that the state failed to demonstrate any exigency existed at the 
time of the search at issue, the trial court found the warrantless search justified. [R. 
93]. According to the trial court, 
In all [search incident to a lawful arrest cases] the analysis is one 
from a theoretical standpoint, not from a practical standpoint. . . 
.[F]rom a theoretical standpoint, there could have been a weapon 
in that bag that could have theoretically been obtained by the 
defendant or theoretically could have been obtained by some third 
person to the injury of the public, and for that reason, the Court 
would find that the officers in conducting the search in the manner 
in which it was conducted in such close proximity to the defendant 
was concurrent with the arrest and was properly executing a 
search incident to an arrest. R. 153, Addendum A. 
If the trial court is correct and the analysis of the circumstances precipitating a 
warrantless search is, in fact, from a "theoretical standpoint," there is no practical limit 
on warrantless intrusions of persons, houses, papers and effects because, from a 
theoretical standpoint, anything is possible. No practical limit means no limit at all. 
See, Chimel v. California. 395 US 752, 765, 23 L Ed 2d 685, 89 S Ct 2034, citing 
Harris v. United States. 331 US 145, 197 fn 11, 91 L Ed 1399, 1431, 67 S Ct 1098 
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(1947) (Jackson,J., dissent). The trial court's assertion that the circumstances be 
analyzed from a theoretical standpoint completely guts the heart of the constitutional 
protections the Fourth Amendment and Article I Section 14 of the Utah Constitution 
seek to protect and minimizes the theoretical underpinnings of the warrant requirement. 
As the U.S. Supreme Court noted in Chimel, 
It is a cardinal rule that, in seizing goods and articles, law enforcement 
agents must secure and use search warrants wherever reasonably 
practicable. . . This rule rests upon the desirability of having magistrates 
rather than police officers determine when searches and seizures are 
permissible and what limitations should be placed upon such activities. 
To provide the necessary security against unreasonable intrusions upon 
the private lives of individuals, the framers of the Fourth Amendment 
required adherence to judicial processes whenever possible. 
id. at 758. 
Utah law enforcement officers have ready access to the judicial process as a 
result of legislative enactment of the telephonic warrant statute. U.C.A. 1953 § 77-23-
204(2) (1994). The police officers in the instant case chose to ignore the mandate that 
a magistrate determine whether the search of Wirth's backpack was permissible, 
despite the ease in which they could have obtained the warrant. Given the fact that 
officers could have obtained a warrant to search Wirth's backpack, in addition to the 
fact that no exigency justified a warrantless search, the trial court erred in determining 
the warrantless search of Wirth's backpack was lawful as incident to his arrest. 
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CONCLUSION 
Based upon the foregoing, Wirth respectfully requests the court reverse the trial 
court's Order denying his motion to suppress evidence obtained pursuant to a 
warrantless search of his personal property. 
DATED this 6 day of , jW/> / , 1995. 
1 . SHAW 
iy P. Wirth 
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ADDENDUM 
A. Findings of Fact and Order 
William K. McGuire #2192 i^v-~^ 
Davis County Attorney's Office
 n jp p{ inr 
800 West State Street M U lli 34 »•' 3;) 
Farmington, Utah 84025 
T e l e p h o n e : 4 5 1 - 4 3 0 0 CLERK, 1*-' ' -'sl)'^ 
IN THE DISTRICT COURT OF THE SECOND J^IGg^rDI^W^F 
IN AND FOR THE COUNTY OF DAVIS, STATE OF UTAH 
THE STATE OF UTAH, : FINDINGS OF FACT, CONCLUSIONS 
OF LAW AND ORDER 
Plaintiff, : 
vs. : 
ROY P. WIRTH, : Case No. 941700541 
Defendant. : Hon. Rodney S. Page, Judge 
This matter came on for hearing before the above-entitled 
court on November 23, 1994. The defendant was present with his 
attorney, Christopher Shaw, the State was present and represented 
by William K. McGuire, Deputy Davis County Attorney, the Honorable 
Rodney S. Page, presided. 
The Court after having heard evidence presented and 
reviewing memoranda submitted by the parties, hereby enters its: 
FINDINGS OF FACT 
1. On June 27, 1994, the defendant was arrested for 
disorderly conduct as a result of his impeding traffic. 
2. At the time of his arrest defendant's backpack was 
sitting approximately 10-15 feet away from him. 
3. The arresting officer, Jim Kortright of Clearfield 
Police Department, had previously seen a knife in the backpack. 
The backpack was retrieved at the time of the arrest and was 
searched. 
4. During the search of the backpack some 
methamphetamine and LSD were located. The knife was also located 
in the backpack. 
From the foregoing Findings of Fact, the Court now enters 
its: 
CONCLUSIONS OF LAW 
1. The arrest of the defendant was a valid arrest. 
2. The question of whether a search is incident to 
arrest is the same under both the Fourth Amendment of the United 
States Constitution and Article I, Section 14 of the Utah State 
Constitution since there is no appreciable difference in the 
rationale behind a search incident to arrest in those two 
provisions. 
3. The seizure and search of the backpack was incident 
to arrest. The backpack was open and available to not only the 
defendant but potentially to a third person which could cause 
damage or injury to the public. Based upon the proximity and time 
and location to the defendant and his arrest, the search was 
therefore incident to arrest. 
The Court having entered its Findings of Fact and 
Conclusions of Law, it now enters the following: 
ORDER 
Defendant's motion to suppress is hereby denied. 
Dated this /[t^ day of January, 1995 
BY THE COURT: 
J U D G E D r 
CERTIFICATE OF MAILING 
I certify that I mailed a true and correct copy of the 
foregoing Findings of Fact, Conclusions of Law and Order, with 
postage prepaid thereon, to Christopher Shaw, Attorney for 
Defendant, at 635 - 25th Street, Ogden, Utah 84401, this V ^ day 
of January, 1995. 
Secretary ^ 
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